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IN THE SUPREME COURT OF THE 
STATE OF UTAH 
THOMAS J . CONNELLY, : 
Plaintiff /Appellant , : 
- v s - . • • • : Case No. 14035 
NORRIS RATHJEN and CLIFFORD : 
C. DALBEY, 
Defendants /Respondent . 
BRIEF OF RESPONDENT 
STATEMENT OF THE NATURE OF THE CASE 
This i s an action by the Plaintiff/Appellant, Thomas J . 
Connelly, against the Defendants /Respondent , N o r r i s Rathjen and Clifford C. 
Dalbey, for in jur ies which he c l a ims to have sustained a s the r e su l t of an 
automobile accident . 
The p a r t i e s will be r e f e r r e d to he re in as they appea r in the 
lower cour t . 
DISPOSITION IN THE LOWER COURT 
The Defendant N o r r i s Rathjen died while the P l a i n t i f f s Complaint 
was pending against both Defendants . On F e b r u a r y 21, 1975 the D i s t r i c t Court 
of Weber County, Honorable John F . Wahlquist, Judge , en te red an O r d e r 
d i s m i s s i n g the Plaintiff1 s Complaint against the Defendant N o r r i s Rathjen 
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because of the failure of the Plaintiff to file a Motion for Substitution of 
Par t ies within ninety (90) days after the Notice of Death of the Defendant 
was suggested on the record. 
RELIEF SOUGHT ON APPEAL 
The Defendant Norris Rathjen seeks to have the Order of 
Dismissal of the t r ia l court affirmed. 
STATEMENT OF FACTS 
This action ar ises out of an automobile accident which occurred 
on the 1st day of December, 1969 in Ogden, Utah which involved an automobile 
being driven by the Plaintiff Thomas J. Connelly, an automobile being driven 
by the Defendant Norris Rathjen and a parked automobile which was under the 
control of the Defendant Clifford C. Dalbey. The Plaintiff complains that 
both Defendants Norris Rathjen and Clifford C. Dalbey were negligent and 
that their negligence proximately caused the accident and resulting injuries 
and damages which he sustained. (R. 1, 2) 
The Defendant Norris Rathjen died on March 24, 1974 while the 
action was pending against both Defendants. On May 17, 1974 a Notice of 
Death of the Defendant was filed pursuant to the provisions of Rule 25 of the 
Utah Rules of Civil Procedure. (R. 14) No Motion for Substitution of Par t ies 
was made within ninety (90) days after the Notice of Death was filed and on 
December 17, 1974 an Order of Dismissal of the Plaintiff's Complaint as 
against the Defendant Norris Rathjen was entered. (R. 60) Thereafter, 
Plaintiff filed a Motion for Rehearing and Amendment of Judgment granting 
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Defendant a Dismissal, which Motion was denied and an Order of Dismissal 
dismissing the Plaintiff's Complaint against the Defendant Norris Rathjen 
was entered on February 21, 1975 pursuant to a Memorandum Decision of 
the Court. (R. 79) 
The Plaintiff's Complaint against the Defendant Clifford C. 
Dalbey remains pending at this t ime. 
POINT I 
THE APPEAL IS NOT FROM A FINAL ORDER OR JUDGMENT. 
It is the position of the Defendant Norris Rathjen that the appeal 
taken by the Plaintiff is not from a final Judgment or Order, inasmuch as the 
Complaint remains pending against the Defendant Clifford C. Dalbey who is 
claimed to be jointly liable for the injuries and damages sustained by the 
Plaintiff. 
As was noted in the Statement of Facts , this action ar ises out 
of an automobile accident which occurred on the 1st day of December, 1969 
and even though the Plaintiff1 s Complaint is captioned in two causes of action, 
he seeks damages in the sum of $185, 000 from each of the Defendants for 
the injuries he claims to have sustained as a result of their negligence. 
There is no claim that there were two distinct and separate accidents or that 
any specific claims for damages ar ise out of the acts of either party and the 
record discloses that only one accident occurred. (R. 1, 2) 
Rule 72 of the Utah Rules of Civil Procedure sets forth the 
provisions wherein a party may appeal as a matter of right and provides 
• - 3 -
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as follows: 
n(a) From Final Orders and Judgments. 
An appeal may be taken to the Supreme 
Court from all final orders and judgments, 
in accordance with these rules; provided, 
that when other claims remain to be 
determined in the proceedings, a party may 
preserve his right to appeal on the decided 
issue until a final determination of the 
other claims by filing with the t r ial court and 
serving on the adverse parties within the time 
permitted in Rule 73(a), a notice of his 
intention to do so. n [Emphasis added] 
The Supreme Court of the State of Utah has clearly held that 
an appeal will not lie as a matter of right where it does not dispose of the 
case "as to all of the par t ies . I ! In the case of Shurtz v. Thornley, 90 Utah 
381, 61 P . 2d 1262, the District Court dismissed the Plaintiffs Complaint as 
to one of two Defendants claimed to be obligated on a Lease. Even though 
the point was not argued by the Defendant, the Supreme Court, on its own 
motion, dismissed the appeal and quoted with approval from the case of 
Oldroyd v. McCrea, 65 Utah 142, 235 P . 580 (40 A. L. R. 230) as follows: 
11 !This court in numerous cases has held 
that a judgment to be final for purposes 
of an appeal must dispose of the case as 
to all of the parties and finally dispose of 
the subject matter of the litigation on the 
mer i t s , or be a termination of the par t i -
cular proceeding or action, or, as some-
times expressed, the case put out of 
court.1 (Italics supplied)lf 
The Court held that the matter should be disposed of as to both Defendants 
in the District Court before an appeal would lie as a matter of right and 
stated as follows: 
- 4 -
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n
. . . The whole matter as to both defen-
dants should be disposed of in the district 
court by final judgment before an appeal 
can be had to this c o u r t . . . . " 
The Defendant Rathjen recognizes that in the case of Attorney 
General of Utah v. Pomeroy, 93 Utah 426, 73 P. 2d 1277, the Supreme 
Court entertained an appeal from an Order dismissing the Plaintiff!s 
Complaint against two of several Defendants in the action. However, even 
in hearing the appeal the Court stated that it was invoking a ra re exception 
to hear such a case and stated as follows: 
"The rule is not so inflexible that we 
cannot retain the appeal when we can, 
by expressing an opinion on the matter 
appealed from, save that double t r ia l . 
It is a discretion and exception rarely 
to be used, but we think this is one of the 
times when we should make an exception 
to the general rule. M [Emphasis added] 
Notwithstanding the decision in the Pomeroy case, the Plaintiff may 
not appeal the Order of the t r ial court dismissing the Complaint against the 
Defendant Rathjen as a matter or right at this time in view of the 1971 amend-
ment of Rule 72 of the Utah Rules of Civil Procedure. This amendment gives 
the Plaintiff the right to preserve his position on the decided issue [dismissal 
of Defendant Rathjen] until a determination of all the other claims by filing 
with the t r ia l court a Notice of Intent to Appeal. 
In the instant action under the provisions of Rule 72 of the 
Utah Rules of Civil Procedure, the Plaintiff could have filed a Notice of 
Intent to Appeal which would preserve his rights as to the dismissal of the 
- 5 -
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Defendant Norris Rathjen from the case and proceeded to t r ia l against 
the Defendant Clifford C. Dalbey. If the Plaintiff had prevailed in the 
t r ia l and been awarded Judgment against the Defendant Dalbey, his claim 
against the Defendant Norris Rathjen would have become moot inasmuch 
as he could not recover twice for the same damages claimed by him. 
Conversely, had he been unsuccessful in his claim for damages against 
the Defendant Clifford C. Dalbey, he could have prosecuted his appeal from 
the Order dismissing the case as to the Defendant Norris Rathjen at that 
t ime. 
In view of the foregoing, the appeal should be dismissed. 
POINT II 
THE PLAINTIFF'S COMPLAINT AGAINST THE DEFENDANT NORRIS 
RATHJEN WAS PROPERLY DISMISSED PURSUANT TO THE PROVISIONS 
OF RULE 25 OF THE UTAH RULES OF CIVIL PROCEDURE. 
As was noted in the Statement of Facts , the Defendant Norris 
Rathjen died on March 24, 1974 while the Plaintiff's Complaint was pending, 
and a Notice of Death was filed on May 17, 1974. (R. 14) Thereafter, no 
Motion for Substitution was made by the Plaintiff within ninety (90) days. 
Rule 2 5 of the Utah Rules of Civil Procedure provides as 
follows: 
!f(a) Death. 
(1) If a party dies and the claim is not 
thereby extinguished, the court may order 
substitution of the par t ies . The motion for 
substitution may be made by any party or by 
the successors or representatives of the 
- 6 -
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deceased party and, together with the 
notice of hearing, shall be served on the 
parties as provided in Rule 5 and upon 
persons not parties in the manner provided 
in Rule 4 for the service of a summons. 
Unless the motion for substitution is made 
not later than ninety days after the death is 
suggested upon the record by service of a 
statement of the fact of the death as provided 
herein for the service of the motion, the 
action shall be dismissed as to the deceased 
party. , ! [Emphasis added] 
The writer is unable to locate any decisions from the Supreme 
Court of the State of Utah construing Rule 25 of the Utah Rules of Civil 
Procedure, however, this Rule is substantially identical to Rule 2 5 of the 
Federal Rules of Civil Procedure, after which it was patterned. In construing 
the comparable Federal Rule, the Court in the case of Johns Hopkins Univ. v. 
Hutton, 297 F.Supp. 1165 (1968) stated as follows: 
MAustin E. Casey, an original defendant in 
this case, died January 1, 1964. A suggestion 
of his death was filed in these proceedings on 
November 23, 1965, pursuant to Rule 25 of the 
Federal Rules of Civil Procedure. A. Hunt 
Marckwald, another original defendant herein, 
died July 1, 1966. A suggestion of his death 
was filed in this case on July 19, 1966. No 
motion for substitution was made by any of 
the parties to this case, or by the successors 
or representatives of either such deceased 
defendant, within the ninety day period after 
the filing of the suggestion of death as provided 
in Rule 25. Therefore, in accordance with the 
provisions of that rule, the complaint in this 
case is dismissed as to each of said two deceased 
defendants.f l 
It should be noted that Rule 25 of the Utah Rules of Civil 
Procedure was amended, effective October 1, 1965, wherein the provisions 
- 7 -
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requiring the Motion for Substitution be made within ninety (90) days from 
the date the death was suggested on the record was inserted in the Rule* 
Pr io r to this time the Rule had required that the Motion for Substitution be 
made within two (2) years from the date of death of a party but did not require 
any Notice of Death to be suggested on the record. This amendment followed 
a comparable amendment of Rule 2 5 of the Federal Rules of Civil Procedure 
which was accomplished in 1963. The reason for the amendment was to allevi-
ate the harshness of a rule which required a party to ascertain the death of 
his adversary at his per i l . See Wright and Miller, Federal Pract ice and 
Procedure, §1951. 
The provisions of Rule 25 clearly place the burden of making 
the Motion for Substitution on the party assert ing the claim and in the case of 
Winkelman v. General Motors Corporation, 30 F . Supp. 112, the Court stated 
as follows: 
Tf
 The plaintiffs cannot place upon the 
executors the burden of substituting 
themselves as parties defendant within 
the two year period prescribed by the 
s t a t u t e s . . . . 
MThe court holds therefore that the failure 
of the plaintiffs to revive the suits against 
the legal representatives of Swayne within 
the two year period provided by law must 
result in a dismissal of the bills of 
complaint as against Swayne and the executors. M 
It also appears from a reading cf Rule 25 of the Utah Rules of 
Civil Procedure that if a Motion for Substitution is not timely made, the 
dismissal is mandatory. The Rule provides that nthe action shall be 
- 8 -
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dismissed" if such motion is not made. In discussing the comparable provi-
sion of Rule 25 of the Federal Rules of Civil Procedure, the Court in the 
case of Starnes v. Pennsylvania RR Co. , 26 F . R . D . 625, E .D. New York (1961) 
stated as follows: 
" The word !shall* is ordinarily rthe 
language of command. ! Escoe v. Zerbst , 
295 U.S. 490, 493, 55 S. Ct. 818, 79 L.Ed. 
1566. And when the same Rule uses both 
fmay1 and ! shall1, the normal inference is 
that each is used in its usual sense—the one 
act being permissive, the other mandatory n 
For other cases holding that a dismissal is proper unless a Motion for 
Substitution is made under Rule 25 of the Federal Rules of Civil Procedure 
within the time prescribed therein, see: Zdanok v. Glidden Co. , C.A.N.Y. 
(1961) 288 F.2d 99; Hofheimer v. Mclntee, C.A. 111. (1950), 179 F . 2d 789 
(cert , den.) 71 S. Ct. 47, 348 U.S. 817, 95 L.Ed. 600; Mitchell v. Cole, D. C. 
Wis. (1964), 35 F . R . D . 115. 
POINT III 
THERE IS NO CONFLICT BETWEEN THE PROVISIONS OF RULE 25 OF THE 
UTAH RULES OF CIVIL PROCEDURE AND THE PROBATE CODE. 
Plaintiff, in his Brief, asser t s that he could not have made the 
Motion for Substitution of Part ies within the ninety (90) day period required 
under Rule 2 5 of the Utah Rules of Civil Procedure because he was precluded 
from petitioning the Court for Letters of Administration until the expiration 
of three months from the date of the death of the Defendant in accordance with 
the provisions of Section 75-4-3, Utah Code Annotated. The claimed conflict 
- 9 -
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i s illusory rather than real and in point of fact, the Plaintiff did file a 
Motion for Substitution of Par t ies with the Court on December 16, 1974 
which was the date when the Motion to Dismiss was heard. This Motion 
was made notwithstanding the fact that no representative had been appointed 
for the estate of the Defendant Norris Rathjen and some six months after 
the Notice of Death had been suggested on the record. 
As was noted in Point II, Rule 25 of the Utah Rules of Civil 
Procedure only requires that the Plaintiff make a Motion for Substitution 
of Par t ies and does not presume to require him to have taken the necessary 
steps to have a representative for the estate of the deceased party appointed 
as a prerequisite to making such. 
Plaintiff also asser t s in his Brief that the Supreme Court 
should grant him an extension of time within which to file the Motion for 
Substitution of Par t ies under the provisions of Rule 6(b) of the Utah Rules of 
Civil Procedure which provides as follows: 
n(b) Enlargement. When by these rules 
or by a notice given thereunder or by order 
of the court an act is required or allowed to 
be done at or within a specified t ime, the 
court for cause shown may at any time in its 
discretion (1) with or without motion or notice 
order the period enlarged if request therefor 
is made before the expiration of the period 
originally prescribed or as extended by a p re -
vious order or (2) upon motion made after the 
expiration of the specified period permit the act 
to be done where the failure to act was the result 
of excusable neglect; but it may not extend the 
time for taking any action under Rules 50(b), 
52(b), 59(b), (d) and (e), 60(b) and 73(a) and 
(g), escept to the extent and under the conditions 
stated in them.11 
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Assuming that the Court could extend the time prescribed, the position 
of the Plaintiff must fail due to the fact that no request for an extension 
of the ninety (90) day period was made to the tr ial court. The law is 
clearly to the effect that a party may not asser t new issues for the first 
time upon appeal. See: State, by and through its Road Commission v. 
Larkin, 27 Utah 2d 295, 495 P.2d 817; Simpson v. General Motors Corpora-
tion, 24 Utah 2d 301, 470 P. 2d 399; Huber v. Deep Creek I r r . Co. , 6 Utah 2d 
15, 305 P. 2d 478; Wagner v. Olsen, 25 Utah 2d 366, 482 P. 2d 702; Carson v. 
Douglas, 12 Utah 2d 424, 367 P . 2d 462; and Riter v. Cayias, 19 Utah 2d 358, 
431 P.2d 788. 
CONCLUSION 
The Plaintiff's proper procedure in this matter was to file a 
Notice of Intent to Appeal under the provisions of Rule 72 of the Utah Rules 
of Civil Procedure which would preserve his rights as to the Defendant 
Norris Rathjen so he could pursue his appeal if he was unable to recover 
from the Defendant Clifford C. Dalbey. Consequently, the appeal is not 
from a final Order or Judgment and should be dismissed. 
The Plaintiff has failed to comply with the provisions of Rule 
25 of the Utah Rules of Civil Procedure requiring him to file a Motion for 
Substitution of Part ies within ninety (90) days after the Notice of Death of 
- 1 1 -
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the Defendant Norris Rathjen was filed and the Order dismissing his 
Complaint as to this Defendant should be affirmed. 
Respectfully submitted. 
J . Anthony Eyre 
Kipp and Christian 
520 Boston Building 
Salt Lake City, Utah 84111 
Attorneys for Defendant/ 
Respondent Rathjen 
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Mailed a copy of the foregoing Brief of Respondent to Gary 
L . Gale , Attorney for Appellant, 2568 Washington Boulevard, Ogden, 
Utah 84401 this 4th day of September , 1975. 
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